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EMPLOYER

tssue: Whet,her the claimant's unemployment was due to leaving work
voluntarily, without good cause, within the meaning of Section
6 (a) of the law and whether the cl-aimant is receiving or hasreceived dismissal payment or wages in lieu of notice, witfrin
the meaning of Section 5 (h) of the law.

_NOTICE OF RIGHT OF APPEAL TO COURT -
YOU MAY FILE AN APPEAL FROM THIS DECISION IN ACCORDANCE WTH THE LAWS OF MARYLAND. THE APPEAL MAY BE TAKEN IN PERSON
OR THROUGH AN ATTORNEY IN THE CIRCUIT COURT' OF BALTIMORE CITY, IF YOU RESIDE IN BALTIMORE CITY, OR THE CIRCUIT COURT OF
THE COUNTY IN MARYLAND IN WHICH YOU RESIDE.

THE PERIOD FOR FILING AN APPEAL EXPIRES AT MIDNIGHT ON January L4, 1990

FOR THE CLAIMANT:
-APPEARANCES-

FOR THE EMPLOYER:

REVIEW ON THE RECORD

Up9, review of the record in this case, the Board of Appeatsaff irms t,he Hearing Examiner's d.ecision in case irirmner
890971,3, deal-ing with severance pay under Section 6 (h) of Ehe
raw. rt is quite clear from the testimony that neither party



was absolutel-y certain whether the two checks received were
severance pay, pay for past work, or palrments made to
remunerate the cfaimant for commissions already earned but not
yet paid. The evidence is far from clear as to exactly what
these payments were intended to be. In such a case, it is
appropriate to make a finding against that parcy who had the
burden of proof on the issue. Sj-nce the employer had control
of the records in thj-s case, it is appropriate to pl"ace the
burden on the employer to demonstrate that the palmenEs were
severance pay, especially since they were entitl-ed something
else. since the employer did not meet its burden wit.h enough
evidence for the Board to find as a facc that the claimant's
were severance pay, the Board wifl affirm the Hearing
Examiner's finding that the palments were noE severance pay
and not deductible from benefits otherwise payable.

With respect to the cfaimant's separation from emplo)ment.
deaft with in appeal number 8909774, the Board modifies the
decision of the Hearing Examiner. The Board agrees with the
decision of the Hearing Examiner that the cl"aimant dj,d
voluntarily quit his job within the meaning of Section 5 (a) of
t.he law. The Board also agrees that the claimant did have
"valid circumstances" for leaving his empf o)ment, because
there was a substantiaf cause connected with the condit.ions of
employment.

The Board disagrees, however, with the beginning date of Ehe
penafty. On Jufy L4, L989 the cfaimant gave notice that he
woul,d be quitt.ing on Friday, ,Ju1y 28, 1989. He intended to
work the foltowing two weeks. On the fol-Iowing Monday, July
L7, 1989 the employer accepted his resignation and deEermined
that he should }eave immedlately. It is always possible, of
course, that a claimant can be discharged during his not.ice
period. See, for example, ELlE4ry v. Levenson & Klein
(395-BH-84), where the cfaimanE. who had already given her two

weeks' notice of resignation, was discharged for misconduct
which took pface after the notice was given. fn that case, the
separation from emplolrnent was considered a discharge, and the
cfaimant was disqualified under section 6 (b) of the law.

This case, however, is closer to the case of Stefan v.
Levenson & Kfein (1794-BR-82), in which a claimant gave two
weeks' notice of resignation, and where the employer, for his
own convenience, simply accel-erated the feaving date. As the
Board ruled in the stefan case, any penafty imposed under
Section 5 (a) of the law shoufd take effect on the proposed
effective date of the resignation. For this reason/ the
claimant should be penalized under Section 0 (a) of the lav/,
but. the penalty should not sEart until the intended date of


